STATE LEVEL PROGRAMMATIC AGREEMENT

for

CONSERVATION ASSISTANCE

between

THE UNITED STATES DEPARTMENT OF AGRICULTURE

NATURAL RESOURCES CONSERVATION SERVICE 

and

THE ARIZONA STATE HISTORIC PRESERVATION OFFICE

WHEREAS, the United States Department of Agriculture, Natural Resources Conservation Service (NRCS), carries out Technical Assistance and other natural resource conservation programs under the Soil Conservation and Domestic Allotment Act of 1936 (P.L. 74‑46, 16 U.S.C. 590 a‑f), as amended; the Flood Control Act of 1936 (P.L. 74‑738); the Flood Control Act of 1944 (P.L. 78‑534), as amended; the Watershed Protection and Flood Prevention Act (P.L. 83‑566), as amended, Section 6; the Great Plains Act of 1956 (P.L. 84‑1021); the Agricultural and Food Act of 1981 (P.L. 97‑98, 95 Stat. 1213); the Agricultural Credit Act (P.L. 95‑334, Title IV, Section 403); the Food, Agriculture, Conservation, and Trade Act of 1990 (P.L. 101‑624); the Water Resources Planning Act of 1965 (42 U.S.C. 1962); the Food Security Act of 1985 (P.L. 99‑198), as amended, Title XII; and related authorities; and

WHEREAS, the NRCS, in consultation with the Arizona State Historic Preservation. Officer (SHPO), has determined that certain of these conservation program activities may affect properties listed in or eligible for listing in the National Register of Historic Places, and that these activities are, therefore, subject to compliance with Sections 106 of the National Historic Preservation Act (16 U.S.C. 4700 (NHPA) and the The Advisory Council on Historic Preservation’s (ACHP) implementing regulation, "Protection of Historic Properties" (36 CFR Part 800); and

WHEREAS, the ACHP’s regulations provide for the development and implementation of streamlined procedures for complying with Section 106 of NHPA through Programmatic Agreements, when appropriate (36 CFR Part 800.14); and

WHEREAS, SHPO is authorized to enter into this agreement in order to fulfill its role of advising and assisting Federal agencies in carrying out their Section 106 responsibilities under the following federal statutes:  Sections 101 and 106 of the National Historic Preservation Act of 1966, as amended, 16 U.S.C. 470f, and pursuant to 36 CFR Part 800, regulations implementing Section 106, at 800.2(c)(1)(i); and

WHEREAS, SHPO is authorized to advise and assist federal and state agencies in carrying out their historic preservation responsibilities and cooperate with these agencies under A.R.S. § 41-511.04(D)(4); and

WHEREAS, the SHPO enters into this agreement through the authorization of A.R.S 11-951, et. seq., A.R.S. 41-511.02 and 511-05; and

WHEREAS, a streamlined compliance process is appropriate to NRCS programs which involve numerous small and repetitive undertakings, and is also vital to the timely delivery of services to diverse NRCS clientele dependent on agricultural production; and

WHEREAS, the NRCS and the SHPO have agreed that consultation with tribes regarding historic preservation issues will be carried out on a direct government-to-government basis, separately from this agreement, using the NRCS Tribal State Technical Committee and additional agreements with individual tribes, as appropriate;

NOW, THEREFORE, the NRCS and the SHPO agree that NRCS will take into account the effect of conservation activities on historic properties in Arizona as stipulated in this Agreement.

Stipulations

1. COMPLIANCE THROUGH PROGRAMMATIC PROCEDURES

A. NRCS will comply with 36 CFR 800 (regulations implementing Section 106 of the National Historic Preservation Act of 1966, as amended [16 U.S.C. 470f]), by negotiating programmatic agreements with all federally recognized tribes with an expressed interest in Arizona historic properties.  These agreements shall contain provisions concerning the effects of NRCS undertakings on historic properties on tribal lands and consultation on cultural resource management on Federal, State, and private lands within the geographic areas and time periods defined by individual tribes as being of interest to their particular nation.  Until a programmatic agreement has been reached with each federally recognized tribe in Arizona, the NRCS will consult with the individual tribes before undertaking projects exceeding 100 acres in extent or projects on properties where sites are known to exist, in the area of heritage interest of each tribe.  The NRCS will also provide the appropriate tribes with copies of all survey reports of undertakings in their area of heritage interest at the same time that those reports are provided to the SHPO.
B. NRCS will comply with 36 CFR 800 (regulations implementing Section 106 of the National Historic Preservation Act of 1966, as amended [16 U.S.C. 470f]), through implementation of the policies and procedures set forth in the Arizona "Cultural Resources Handbook" (GM 420 Part  601AZ). The Handbook may be periodically updated by NRCS with concurrence of the SHPO.

C. The Handbook defines a streamlined compliance process appropriate for conservation technical and cost-share assistance delivered primarily at the field office level.  The NRCS will comply with 36 CFR 800 as written for any undertaking that may fall outside the scope of this Agreement.

D. Emergency provisions consistent with Section 800.12 of the Council’s regulations and Section 110(j) of the NHPA and its implementing regulations found at 36 CFR 78 will be set forth in the Arizona "Cultural Resources Handbook" (GM 420 Part 601AZ) and in the Arizona NRCS Emergency Watershed Program Emergency Response Plan and Resource Guide.

E. The definitions in Part VI of the Handbook (Glossary) are applicable throughout this agreement.

2.  ADMINISTRATIVE RESPONSIBILITIES

A. Agency:

1) NRCS is responsible for cultural resources compliance in all actions in which it has legislated or designated Departmental authority to administer specific Federal programs, or when providing technical and/or financial assistance to its' clients. NRCS is also responsible for managing the cultural resources under its jurisdiction (owned or leased), in an effort to protect, preserve, rehabilitate, restore, and maintain them.

2) When participating in multi-agency projects, NRCS will not assume lead agency status for the purpose of cultural resources compliance except with written concurrence from the SHPO. When another agency is considered the lead agency for a particular multi-agency undertaking, NRCS may assume that SHPO concurrence with the lead agency (per 36 CFR 800.4 through 36 CFR 800.9) is valid with regard to NRCS involvement in the same undertaking. In such cases, NRCS shall request documented verification that the lead agency has satisfactorily met cultural resources compliance requirements. The lead agency's failure to comply with cultural resources compliance requirements will result in NRCS withdrawal from the action.

B. NRCS Personnel:

1) The NRCS Chief is the responsible Federal official for implementing compliance with historic preservation legislation, protecting historic properties in NRCS soil and water conservation programs, signing documents allowing adverse effects on historic properties when the agency and other consulting parties fail to agree on the terms of treatment, and providing historic properties information, guidance, and education programs for NRCS personnel and interested participants.

2) The NRCS National Headquarters Archaeologist has been designated the Federal Preservation Officer for the agency in accordance with Section 110(c) of NHPA. The Preservation Officer is responsible for developing and coordinating the overall cultural resources program of the agency and providing policy advice to the Chief, the National Headquarters Divisions, the natural resource disciplines, and NRCS offices.

3) The NRCS Arizona State Conservationist is the responsible Federal official for cultural resources compliance and the protection of historic properties in all NRCS activities in the State of Arizona. The State Conservationist shall ensure that the Arizona State office has on staff a qualified Cultural Resources Specialist to direct and oversee the NRCS Cultural Resources program in Arizona.

4) District Conservationists within each NRCS district field office in Arizona are responsible for ensuring that the provisions of the Handbook are implemented in their respective areas of jurisdiction. In addition, District Conservationists and their staffs are responsible for encouraging and working with private landowners to help ensure long term protection of cultural resources on private land by discussing the value of cultural resources with land owners and suggesting possibilities for long term protection.

5) The NRCS Cultural Resources Specialists will meet the minimum education and experience requirements of the Secretary of the Interior (SOI) Standards and Guidelines for professional archaeologists (or closely related fields). These specialists are responsible for providing policy and procedural guidance for considering and managing cultural resources and historic properties, including oversight and quality assurance. They also conduct cultural resources investigations, evaluations, and develop treatment of historic properties.

6) The NRCS Tribal State Technical Committee shall consist of any members of Arizona federally recognized tribes who were appointed or volunteered to serve on this committee.  They may advise the State Conservationist on EQIP issues, such as those listed in paragraph 515.31 of the Conservation Program Manual (440-V-CPM, First Edition, June 1997).

C.  State Historic Preservation Officer (SHPO):

1) Advise and assist the NRCS, as appropriate, in carrying out its historic preservation program, including the identification and evaluation of cultural resources, and in the development of measures to avoid adverse effects to such resources;

2) Maintain a comprehensive statewide inventory of known cultural resources and historic properties and to make such information available to NRCS for use in planning for cultural resources compliance:

3) Participate, when feasible, in training of NRCS personnel and in quality reviews of NRCS fieldwork.

2. TRAINING AND USE OF NON‑SPECIALIST PERSONNEL

A. NRCS will provide training and informational materials to all field personnel for the consideration of cultural resources. All NRCS employees responsible for planning or implementing NRCS programs will complete NRCS National Cultural Resources Training Modules 1 ‑ 8, and be thoroughly familiar with the procedures contained in the Handbook.  The NRCS Arizona CRS shall provide formal training in cultural resources to new employees at two-year intervals.  Employees who have completed such training shall be considered qualified to assist with or conduct cultural resources field surveys as specified in the Handbook, unless or until NRCS or the SHPO establishes in writing that the work of a particular employee is unacceptable. 

B. NRCS will also attempt to make employees involved in cultural resources work available for appropriate training provided by the SHPO or other professional sources.

4. COMPLIANCE DOCUMENTATION AND REPORTING CULTURAL, RESOURCES

(Completed examples of the forms mentioned below may be found in the Appendix of the Handbook).
A. NRCS will prepare and distribute reports on cultural resources activities for compliance purposes and public benefit, including an annual report to Congress on cultural resources activities of the agency.

B. NRCS will document undertakings and field inspection data on the "Field Inspection Record." If no archaeological sites are found during field inspections, these negative report forms and the forms reporting isolated cultural objects will be accumulated and reported to the SHPO on a quarterly basis. The SHPO will provide comments on quarterly reports as they are received and reviewed.

C. All cultural resources will be recorded on the "Arizona State Museum Site Card" as modified in the Handbook. Reports involving cultural resources shall be provided to SHPO for comment, along with recommendations for treatment, at least 30 working days before any NRCS conservation assistance activity is delivered. If the SHPO does not comment within the specified period, NRCS can proceed with the proposed undertaking or treatment.

D. For the purposes of management continuity, monitoring, and reduction of work duplication, all NRCS field offices will keep records of their cultural resources documents, including supporting data.  A record of all cultural resources documents and correspondence with the SHPO, ACHP, participants, or other parties concerning NRCS undertakings shall also be maintained by the CRS at the State Office.

E. Pursuant to A.R.S. 35-214, 35-215, and 41-2548; all books, accounts, reports, files, and other records relating to this Agreement shall be subject, at all reasonable times,  to inspection and audit by the State for three years after termination of the Agreement.

5. CONSERVATION CONTRACTS

A.  All NRCS financial and technical assistance is committed and delivered through conservation contracts which must be signed within fiscal year deadlines if funding is to be preserved. Therefore, when it is not feasible or practical to complete all cultural resources compliance requirements prior to signing long‑term contracts (five or more years), these requirements may be deferred. NRCS shall then ensure that any deferred cultural resources requirements are completed and placed in the conservation plan as early in the planning process as possible, and prior to any ground disturbing activities. NRCS conservation contracts are subject to modification or cancellation for a variety of reasons, including the protection of cultural resources.

6. NON‑PRIVATE LAND

A. The Handbook is intended primarily for use on private land. In other jurisdictions; for example tribal, state, or federal agency lands; additional procedures may be required. Where land ownership is other than private, NRCS program policy and regulations generally expect that most cultural resources compliance activities (surveys, data recovery, etc.) will be carried out by the land manager or governing authority as a condition of receiving NRCS technical or financial assistance. In such cases, the NRCS compliance role is limited to obtaining copies of the reports produced by the cooperating entity and carrying out consultation with the State Historic Preservation Officer. Nevertheless, any government or land managing authority can request that NRCS implement its cultural resources program on lands under their jurisdiction. If NRCS agrees, then the procedures of the Handbook shall apply regardless of jurisdiction.

7. MONITORING AGREEMENT COMPLIANCE

A. NRCS will cooperate with the SHPO in monitoring agency compliance with this agreement. A NRCS Cultural Resources Specialist will perform up to three quality control field inspections in consultation with the SHPO per year.  These shall consist of archaeological surveys of areas previously surveyed by NRCS field office personnel.

B. The SHPO may also independently monitor, field check, or review any NRCS activity carried out under this Agreement.

C. The SHPO and the NRCS shall schedule a review of the NRCS cultural resources program in February of each year.

D. NRCS will maintain records documenting compliance with this Agreement.

8. DISPUTE RESOLUTION

A. Arbitration: To the extent required by A.R.S. §§ 12-1518(B)and 12-133, the parties agree to resolve any dispute arising out of this agreement by arbitration.

B. Should the SHPO raise an objection to any NRCS action or proposal with respect to an individual undertaking, NRCS and the SHPO shall consult to resolve the objection. If NRCS determines that the objection cannot be resolved, NRCS shall initiate the procedures agreed to under Stipulation No. 5 (Dispute Resolution) in the Programmatic Agreement (NRCS A-3A75-2-64) among the NRCS, the ACHP, and the National Conference of State Historic Preservation Officers (NCSHPO). 

9. FAILURE TO COMPLY WITH THIS AGREEMENT
A. Should the NRCS and the SHPO fail to agree on implementation of this Agreement, NRCS will attempt to address the issue in a Memorandum of Understanding containing an operating plan for further negotiations to resolve the disagreement and, if possible, to allow continuation of any cultural resources activities that are not subject to the dispute.

B. Should the SHPO determine that NRCS has failed to comply with the terms of this Agreement, and that such failure is limited to one or a small number of NRCS field offices; the SHPO and the NRCS shall consider excluding that (those) specific field office(s) from the provisions of this agreement before terminating it as a whole.  In such a case, the SHPO shall consult with the NRCS regarding the problem. The NRCS shall decide upon a probationary period during which time the NRCS Cultural Resources Specialist shall provide the specific field office(s) with additional guidance and supervision.  During the probationary period that excludes the specific field office(s) from the provisions of this Agreement, the NRCS will follow the provisions of 36 CFR 8000.4 through 800.6.

10. AMENDMENTS

A. Any party to this Agreement may request that the agreement may be amended or modified, whereupon the parties will consult in accordance with 36 CFR 800.6(c)(7) to consider such revisions. Any resulting amendments shall be executed in the same manner as this original document.

11. TERMINATION

A. Any party to this Agreement may terminate it by providing 120 calendar days notice to the other parties with specific reasons for such withdrawal provided that the parties are consulted during the period prior to termination, as specified above, to seek agreement on amendments or other actions that would avoid termination.

B. Execution of this Programmatic Agreement and implementation of its terms evidences that NRCS is taking into account the effects of its' assistance activities on historic properties, and has afforded the ACHP a reasonable opportunity to comment.

12. OTHER

A. Equal Opportunity/Non-Discrimination: The Parties agree to comply with Chapter 9, Title 41, Arizona Revised Statutes (Civil Rights), Arizona Executive Order 99-4 and any other federal or state laws relating to equal opportunity and non-discrimination, including the Americans with Disabilities Act.

B. Conflict of Interest: This Agreement is subject to cancellation by the State under A.R.S. § 38-511 if any person significantly involved in the Agreement on behalf of the State is an employee or consultant of the cooperator at any time while the Agreement of any extension of the Agreement is in effect.  

C. Non-Availability of Funds: This Agreement shal be subject ot available funding, and nothing in this aghAgreement shall bind the State to expenditures in excess of funds authorized for the purposes outlined in this Agreement.


Concur 
_______________________________________
____________________


NRCS Arizona State Conservationist

Date

Concur
_______________________________________
____________________



Arizona State Historic Preservation Officer

       Date
5
2

