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File code: 190-13-14
As outlined in the Memorandum to the Field, Guidance on Conducting Wetland determinations for the Food Security Act of 1985 and section 404 of the Clean Water Act issued on February 5, 2005 between the USDA – Natural Resources Conservation Service and the United States Department of the Army, Office of the Assistant Secretary of the Army (Civil Works) “NRCS is responsible for wetland determinations on land for participants or persons intending to become participants, in USDA programs when the proposed activity involves draining, dredging, filling, leveling or otherwise manipulating the land, as defined in the Food Security Act (FSA), for the purpose of, or having the effect of making possible the production of an agricultural commodity. This includes alterations of the land necessary to enable or maintain agricultural production (e.g., ditching and mechanized land clearing). This does not include new or ongoing silvicultural activities or other activities undertaken for a purpose that does not make production of an agricultural commodity possible.”
To maintain eligibility, participants must certify that they have not produced crops on converted
wetlands after December 23, 1985, and did not convert a wetland after November 28, 1990, to make agricultural production possible. 

If a violation has occurred, USDA farm program benefits may be lost. If participants produce a crop on a converted wetland, they may lose benefits for that year. If participants convert a wetland after November 28, 1990, they risk loss of benefits for the year the conversion took place, and for the years that follow until the wetland's functions and values are restored.
All wetland determinations must meet all of the requirements necessary to be considered certified. All wetland determinations and delineations completed after July 3, 1996 are considered as being certified (NFSAM, section 514.11, (a)). Certified wetland determinations will be conducted on agricultural land under the control of USDA program participants when NRCS receives a completed form AD 1026 from the Farm Service Agency. 

Certified wetland determinations made by NRCS remain valid for FSA purposes as long as the land is devoted to agricultural use or until such time as the person affected by it requests review of the certification.

The following procedures will take place on all NRCS certified wetland determinations:
- Producer completes an AD 1026 at FSA office

(Producer has answered yes to question 10 A or B)

(If producer has answered yes to question 5, refer the producer to the US ACOE)
- FSA delivers AD 1026, with an FSA location map attached, to NRCS. NRCS date stamps the AD1026.
- NRCS District Conservationist schedules an on-site wetland determination. Field staff should request the assistance of an NRCS Resource Soil Scientist and/or NRCS Biologist as necessary to help with the wetland determination.
- Wetland determinations will be made on site or off site as outlined in 180-V-NFSAM, Circular No.1 (part 513, 514, 515, 527) August 10, 2006. 

- NRCS has the discretion to complete the wetland determination on the portion of the tract that is being impacted. The remainder of the tract may be labeled NI (not inventoried).
-All necessary forms (Routine Wetland Determination, 1987 COE Wetlands Delineation Manual or NRCS AD 33, 35, 36) will be completed. GPS points should be taken at all sites evaluated and if necessary used to delineate the wetland boundary to determine acres.
-Upon completion of the wetland determination, the NRCS District Conservationist will complete and sign the form NRCS CPA -026E, Section II – Wetlands, indicating that a wetland determination has been completed.
-A copy of the CPA-026E and a Preliminary Technical Determination Letter and a map with the GPS points or shapefile that identify the evaluation sites, will be sent to the producer and the Farm Service Agency. The Technical Determination Letter explains to the producer their right to appeal the preliminary wetland determination. 
- NRCS will include the following language in all written wetland documentation provided to the producer. “This certified wetland determination/delineation has been conducted for the purpose of implementing the wetland conservation provisions of the Food Security Act of 1985. This determination/delineation may not be valid for identifying the extent of the COE’s Clean Water Act jurisdiction for this site. If you intend to conduct any activities that constitute a discharge of dredged or fill material into wetlands or other waters of the U.S., you should request a jurisdictional determination from the local office of the COE prior to starting work.”
-The Preliminary Technical Determination Letter becomes final and the wetland determination certified 30 days from the date of the letter unless the producer requests any of the following options:

- A field visit made by NRCS

- The right to review the case file record
- Mediation

- The right to file an appeal with the FSA County Committee when the 30-day final

decision deadline is reached.

Note: If the producer chooses the right to review the case file records, it will not

extend the final determination date. If a field visit is made, a determination will be

issued to the producer within 30 days following the field visit. If the mediation process

is used, a final determination will be issued to the producer within 30 days following the

completion of mediation.

-The Field Office should keep a log of all requests for determinations (AD 1026) in a 3 ring binder in the office that has a copy of all Food Security Act determinations (HEL & W) that have taken place during each fiscal year. This file should contain copies of all of the forms mentioned above: 

AD 1026

COE or NRCS wetland determination data forms

CPA 026E 

Map with the GPS points identified and the impacted area delineated, labeled and acres identified.
Preliminary Technical Determination Letter

The Food Security Act requires that offices keep a file of all potential FSA violations. 
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