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RHODE ISLAND BULLETIN No:  180-6–1                               DATE:  February 21, 2006
SUBJECT:  CPA – Certified Wetland Determinations
Purpose:  To provide additional clarification on National Bulletin 180-5-4 on conducting certified wetland determinations for administration of the Wetland Conservation (WC) Compliance provisions of the Food Security Act of 1985 (the Act).

Expiration Date:  December 31, 2006
Background:  The Natural Resources Conservation Service (NRCS) posted National Bulletin 180-5-4 on June 15, 2005, to provide guidance on conducting certified wetland determinations for the purpose of administering the WC provisions of the Act.  This bulletin provides additional clarification on that bulletin, and the conditions under which NRCS will conduct certified wetland determinations.

· In National Bulletin 180-5-4, NRCS clarified that an NRCS-CPA-038 form is not required for NRCS to conduct certified wetland determinations, when the wetland determination is needed to determine eligibility for United States Department of Agriculture (USDA) program benefits.  The AD-1026 form functions as a request by the USDA program participant for NRCS to conduct highly erodible land and wetland determinations that are necessary for NRCS to make a determination of eligibility or ineligibility for program benefits.  A State may continue to use CPA-038 to document a participant’s request for a certified wetland determination, but the lack of a signed CPA-038 is not a basis for NRCS to decline to conduct a certified determination when a participant’s responses and signature on the AD-1026 necessitates it.
The following additional information regarding certified wetland determinations is provided:

 
· The regulation at 7 CFR §12.7(a)(5) states that the person applying for benefits must authorize and provide representatives of USDA access to all land in which such person has an interest for the purpose of verifying eligibility for USDA programs.  As the AD-1026 authorizes NRCS to make a wetland determination for the purpose of determining eligibility, a certified wetland determination will only be conducted on land that may be subject to the WC provision (e.g., land on which the participant has conducted or proposes to conduct activities that may result in wetland conversion under the Act.)  NRCS will conduct wetland determinations on the whole tract, per regulations at     7 CFR §12.30(c), but areas that have not been manipulated and are not proposed to be manipulated may be labeled “not inventoried” (NI).

 
· The Act, at 16 U.S.C. §3822(a)(1), states: “The Secretary shall delineate, determine, and certify all wetlands located on subject land on a farm”, and, at 16 U.S.C. §3822(a)(3), “the Secretary shall certify whether a [wetland delineation map] is sufficient for the purpose of making a determination of ineligibility for program benefits”.  Accordingly, determinations of eligibility and ineligibility must be based on certified wetland determinations.

 
· The NRCS-Army Corps of Engineers Joint Guidance, promulgated in February 2005 [http://www.nrcs.usda.gov/programs/compliance/pdf_files/COE_NRCS_wetland.pdf], states that NRCS will only conduct wetland determinations for the purpose of determining eligibility under the Act, or for implementing other USDA programs.  Therefore, NRCS is not required to conduct wetland determinations for other purposes, or on land that is not subject to the WC provision.

 
· The NFSAM, at Part 510, Section 510.12, specifies that certified wetland determinations should be completed within 60 days.  This is guidance only and may be waived at the discretion of the State Conservationist.  The regulation at 7 CFR §12.6(c)(5) states:  “A determination of whether or not an area meets the highly erodible land or whether wetland criteria are met…will be made by the NRCS representative as soon as possible following a request for such determination (emphasis added)”.  The regulation allows State Conservationists to delay making determinations because of weather or other extenuating circumstances.
Contact.  If further information or clarification is needed regarding wetland determinations, please contact the J. Eric Scherer, State Resource Conservationist or Tim Pindell, Resource Conservationist.

/s/
ROYLENE RIDES AT THE DOOR 

State Conservationist
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