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Highly Erodible Land Conservation Compliance Provisions of the Food Security Act

The Food Security Act of 1985, as amended, requires that all persons that produce agriculture
commodities must protect all cropland classified as being highly erodible from excessive
erosion. The provisions have been amended in the 1990, 1996, and 2002 Farm Bills. The purpose
of these provisions is to remove the incentive to produce annually tilled agricultural commodity
crops on highly erodible land (HEL) unless the HEL cropland is protected from excessive soil
erosion.

Title XII of the Food Security Act of 1985, as amended (the 1985 Act), encourages participants
in United States Department of Agriculture (USDA) programs to adopt land management
measures by linking eligibility for USDA program benefits to farming practices on highly
erodible land and converted wetlands. In particular, the highly erodible land provisions (HEL) of
the 1985 Act provide that after December 23, 1985, a program participant is ineligible for certain
USDA program benefits for the production of an agricultural commodity on a field in which
highly erodible land is predominant. The 1985 Act, however, affords relief to program
participants who meet certain conditions identified under the 1985 Act by exempting such
actions from the ineligibility provisions.

The USDA issued a final rule implementing the HEL and WC provisions of the 1985 Act on
September 17, 1987. These regulations, found at 7 CFR part 12, provided the terms of program
ineligibility, described the several exemptions from ineligibility, outlined the responsibilities of
the several USDA agencies involved in implementing the provisions, and generally established
the framework for administration of the provisions.

The Food, Agriculture, Conservation, and Trade Act of 1990 (the 1990 Act), amended the 1985
Act and made some significant modifications to the HEL and WC provisions. These statutory
changes were incorporated into part 12 through amendments issued April 23, 1991, and May 23,
1991.

The implementing regulations mirror the 1985 Act's structure by listing the activities that will
cause a person to lose program benefits, the program benefits that are at risk, and the conditions
under which these activities can occur without losing program eligibility. The current regulations
are divided into three subparts. Subpart A describes the terms of ineligibility, USDA programs
encompassed by its terms, the list of exemptions from ineligibility, the agency responsibilities,
and the appeal provisions for persons adversely affected by an agency determination. Subpart B
describes in greater detail the technical aspects of the highly erodible land provisions, including
the criteria for identification of highly erodible lands, criteria for highly erodible field
determinations, and requirements for the development of conservation plans and conservation
systems. Subpart C describes in greater detail the technical aspects of the wetland conservation
provisions, including the criteria for determining a wetland, the criteria for determining a
converted wetland, and the uses of wetlands and converted wetlands that can be made without
losing program eligibility.
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Since December 23, 1985, program participants have farmed in a more sustainable manner,
resulting in more soil remaining on the field and more wetlands remaining available to wildlife
and migratory water fowl. Meeting the objectives of the HEL and WC provisions, however, has
been difficult for some producers. Wherever possible, USDA helps individual program
participants address their unique resource concerns in a manner that meets the requirements of
the HEL and WC provisions. The Federal Agriculture Improvement and Reform Act (the 1996
Act), enacted April 4, 1996, made several modifications to the HEL and WC provisions which
will increase USDA's ability to meet these individual situations in a more flexible manner.

The 1996 Act made the following changes to the implementation of the HEL
provisions:

Adds new programs to the list of USDA program benefits covered.

Deletes some programs from the list of USDA program benefits covered.

Under certain conditions, allows a person who is determined to be ineligible for USDA
program benefits because of failure to apply a conservation system up to 1 year to
implement the necessary practices without loss of benefits.

Provides for expedited variances related to weather, pest, and disease problems and
establishes a time period to render a decision on whether to grant those variances.
Requires a measurement of soil erosion on a highly erodible field prior to the
implementation of a conservation system, based on estimated average annual soil erosion
rates.

Provides for self-certification of compliance for HEL and authorizes the Natural
Resources Conservation Service (NRCS) to exclude that person from status review on the
basis of that certification of compliance.

Provides for revision or modification of a conservation plan by a person if the same level
of treatment is maintained.

Permits a person to use, on a field-trial basis, conservation practices other than those
currently approved if NRCS determines in advance that the practices have a reasonable
likelihood of success.

Provides for a review, and relief to a person, by the local county committee if applying a
conservation system would cause the person undue economic hardship.

Requires that an employee of USDA who notices a conservation compliance deficiency
on a person's farm while providing technical assistance on other land inform the person
of the deficiency and actions necessary to come into compliance, and allow up to 1 year
for the person to fully implement corrective action before reporting the observation as a
compliance violation.

Requires that highly erodible land exiting the Conservation Reserve Program not be held
to a higher conservation compliance standard than similar cropland in the same area.
Provides that benefits of affiliates of a business enterprise who violate HEL or WC
provisions will be reduced in proportion to the interest held by the affiliate in the business
enterprise.

The 2002 Farm Bill, Section 2002(a)(2) added the following provision to the Highly Erodible
Land Conservation Provisions:

e Only a qualified NRCS employee has the authority to make determinations regarding
a person’s compliance with these provisions.
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