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STATE LEVEL AGREEMENT BETWEEN

THE NATURAL RESOURCES CONSERVATION SERVICE AND THE

KANSAS STATE HISTORIC PRESERVATION OFFICER

PURPOSE
This State Level Agreement (SLA) implements Stipulation 2.A., SLA, of the nationwide Programmatic Agreement (nationwide PA, dated May 31, 2002) among the United States Department of Agriculture (USDA), Natural Resources Conservation Service (NRCS), the Advisory Council on Historic Preservation (ACHP), and the National Conference of State Historic Preservation Officers (NCSHPO); and the requirements of NRCS General Manual (GM) 410 Part 401.33, Agreements and Supplements for Cultural Resources Activities.

This SLA adjusts compliance requirements of Section 106 of the National Historic Preservation Act (NHPA), as implemented by the ACHP’s regulations 36 Code of Federal Regulations (CFR) Part 800, to conditions that exist in Kansas that could not be uniformly addressed at the national level and to facilitate NRCS actions in Kansas.  
Unless defined differently in this agreement, all terms are used in accordance with the ACHP regulations.

The NRCS and the Kansas State Historic Preservation Officer (SHPO) agree that execution of this agreement provides for implementation of policies and procedures developed by NRCS to more effectively ensure that effects of conservation activities on historic properties are thoroughly considered in the earliest planning stages and that cultural resource protection is accomplished as efficiently as possible.

WHEREAS, the SHPO is appointed by the governor to administer the programs of the NHPA for the state and is charged with assisting federal agencies through maintenance and sharing of cultural resource inventory information and with preparation of a comprehensive statewide historic preservation plan; and 

WHEREAS, NRCS carries out assistance activities and programs for soil, water, and related resource conservation activities within the state of Kansas; and

WHEREAS, the State Conservationist (STC) for the NRCS in Kansas has consulted with the SHPO pursuant to the nationwide PA and GM 420, Part 401.33; and

WHEREAS, NRCS proposes to comply programmatically with its obligations under Section 106 of the NHPA of 1966 (NHPA 16 U.S.C. 470f, as amended, Section 301[7]), the ACHP regulations for implementation of Section 106 of the NHPA (36 CFR Part 800, August 2004), and its own national policies and procedures for protecting cultural resources, as issued in the NRCS General Manual (GM) 420 Part 401, Cultural Resources, and the NRCS National Cultural Resources Procedures Handbook; and, 
WHEREAS, the definitions given in the nationwide PA and 36 CFR Part 800 are applicable throughout this SLA;

NOW THEREFORE, the NRCS and the SHPO agree to the following stipulations and will ensure that they are implemented:

STIPULATIONS

1.  This agreement shall be effective upon signature of both parties and will last for a period of five years; however, it may be extended and/or revised with mutual agreement of both parties.

2.  Use of NRCS Personnel:  NRCS field office personnel who have satisfactorily completed the NRCS Cultural Resources Training Series, Parts 1-3 are considered qualified to perform cultural resources reviews and field inspections for all undertakings that have the potential to affect cultural resources provided that each undertaking is limited to lands owned, controlled, or managed by three or fewer cooperators, and the field office personnel have determined that no extenuating circumstances exist, such as particularly dense, unusual, or deeply buried cultural resources within the proposed Area of Potential Effect (APE).  If the conditions just described do not apply, a Cultural Resources Specialist (CRS) will provide on-site assistance.  A CRS must meet the Secretary of Interior’s personnel qualification standards as outlined in the NRCS National Cultural Resources Procedures Handbook.

3.  Undertakings:  The NRCS and the SHPO will use the definition in 36 CFR 800.16(y) for "undertaking"
 and the categorization system established in Attachment 1 when determining whether a particular activity being planned under any NRCS program in Kansas may affect historic properties (36 CFR 800.16[l] and 800.3[a]).  Practices and activities not covered by this document will be presumed to have the potential to affect historic properties until an amendment has been made to this document that places them in the appropriate category.  Any activity or practice that may result in an adverse effect to a historic property will undergo cultural resources review in consultation with the SHPO and other consulting parties, including federally recognized American Indian tribes that have an interest in the lands covered by the APE regardless of its status relative to the above classifications.

4.  Human Remains:  The discovery of human remains during an NRCS undertaking on property in the state of Kansas that is not federal or tribal land is subject to the Kansas Unmarked Burial Sites Preservation Act (K.S.A. 75-2741 to 75-2754) and associated regulations (K.A.R. 126-1-1 and 126-1-2), and the NRCS will follow the procedures therein.  For undertakings on federally or tribally-owned property, when the NRCS is designated as the lead agency and the discovered human remains are Native American, the NRCS will defer to the tribe or federal land owner or, if asked to take the lead, follow the requirements of the Native American Graves Protection and Repatriation Act (25 U.S.C. 3001-3013), and its implementing regulations (43 CFR 10).  
If human remains discovered on federal land are not Native American, the NRCS, as the lead agency, will follow their internal policies for unmarked burials, as burials on federal and tribal land are not within the jurisdiction of the Kansas Unmarked Burial Sites Preservation Act.  On federally owned property where the NRCS is not designated as the lead agency, the policies established by the lead agency or land management agency will be followed.  These actions are consistent with the ACHP’s policy on treatment of human remains and burial sites and associated funerary objects.  
5.  Compliance Documentation for Individual Undertakings:  Individual NRCS undertakings are varied and their potential to affect historic properties varies accordingly; thus documentation will be consistent with the nature and extent of the undertaking, and consistent with the ACHP regulations (36 CFR Part 800.11).  Methods of documentation will make every effort to streamline NRCS’ compliance with Section 106 of the NHPA, as is consistent with current ACHP guidance and policy.  These streamlining procedures are detailed below.
A.  For undertakings having the potential to affect cultural resources that are planned in areas known to have existing cultural resources, NRCS shall consult with the SHPO.  Situations requiring consultation include: 
· When a recorded site is located within the APE boundary.
· When a recorded site is located outside of, but is immediately adjacent to the APE boundary.
· When a recorded site is located outside of, but is in a proximate location to the APE boundary such that the site may be impacted.  (When in doubt, assume the potential to affect exists and SHPO must be consulted.)
For these situations, the NRCS shall supply the SHPO with an aerial photo showing the location of the project area along with a narrative explanation of conservation practices to be installed.  The SHPO may request that the area of the undertaking be field checked by a CRS. 

If it is determined that a cultural resource will be impacted by an undertaking, the NRCS, with the help of a CRS, will perform the necessary archeological evaluations to identify historic properties and assess adverse effects, pursuant to 36 CFR 800.4 – 800.5.  If it is determined that no cultural resources will be impacted by the undertaking, the project may proceed.  The SHPO shall be notified in writing when there are negative determinations for these areas.  
     B.
For undertakings having the potential to affect cultural resources that are planned in areas with no known cultural resources, NRCS field office personnel who have completed the NRCS Cultural Resources Training Series, Parts 1-3 will inspect the project area.  Project activities and negative findings will be documented in the appropriate NRCS files.  These findings will be made available to the SHPO upon written request, as well as in the annual report (see Section 5.E.).

     C.  If an archeological site is located during a field inspection of the project area, NRCS field office personnel or a CRS will document the site on a Kansas State Historical Society (KSHS) Archeological Site Form.  This form will be sent to the state NRCS Cultural Resources Coordinator (CRC) with a request for additional assistance.  This information will be forwarded to a CRS for review.  The CRS will consult with the SHPO to determine if further evaluations are warranted.  The CRS will perform whatever work is needed to determine if the site is an historic property and to assess adverse effects.  All findings will be forwarded to the NRCS CRC who, in consultation with the SHPO, will determine if the site is an historic property and will be affected by the project.  If the CRS determines that the site can be avoided, site boundaries will be identified by the CRS or by the procedures developed through consensus of the SHPO, NRCS, and the landowner, and the project may proceed and the reports will be sent to the SHPO at a later date.   
If the site cannot be avoided, NRCS will provide a historic properties finding along with a finding of effect to the SHPO, pursuant to 36 CFR 800.4–800.5.  The SHPO will have 15 working days, from the date of receipt, to comment on the NRCS’ determinations.  If the site is determined not to be an historic property, or if it is determined to be an historic property but NRCS finds that there will be no adverse effect and the SHPO offers no comment, the lack of response will be considered concurrence.

D.  In the event that a site is determined by the NRCS, in consultation with the SHPO, to be an historic property, and the site will be adversely affected by the undertaking, the NRCS will attempt to resolve any adverse effects pursuant to 36 CFR 800.6.

     E.  The NRCS will provide an annual cultural resource report to the SHPO detailing the federal Fiscal Year 106 compliance activities and results, including a section discussing spot checks of NRCS cultural resource operations by the NRCS CRC and/or cultural resource specialists who have regional cultural resource responsibilities.  The SHPO and NRCS will consult on the appropriate procedures to be used for spot-checking of cultural resources.  The annual report will also contain an up-to-date list of all NRCS field personnel who have completed the NRCS Cultural Resources Training Series, Parts 1-3.

F.
Traditional cultural properties will be treated in the same manner as other cultural resources.  Priority will be given to site avoidance.  The NRCS will consult with representatives from American Indian tribes as appropriate.

6.
Curation:  All artifacts recovered during the course of an undertaking shall remain in the ownership and possession of the landowner.  With respect to the mitigation or salvage of an archeological site (Kansas Phase IV Evaluation), issues of ownership and disposition of artifacts will be stipulated in the resultant Memorandum of Agreement (MOA).  Responsibility for curation rests with the owner of the artifacts.  The NRCS will not act as temporary or permanent curator for any artifacts found during an undertaking activity.  When the NRCS is not the lead agency or on projects on federal land, curation will be handled by the lead agency or the land management agency responsible for the land.  The NRCS will encourage landowners to enter directly into an agreement with the KSHS and to donate recovered cultural resources and associated records to the KSHS to be preserved for future generations. 
7.  Additional Consultation.  At the time of SHPO notification, NRCS will consult with the SHPO for recommendations concerning the potential need and scope of invitations to American Indian tribes for consultation relating to specific NRCS undertakings.  NRCS will also follow any of its own American Indian tribal consultation protocols or consultation agreements, developed independent of this SLA and based on government-to-government consultation, regarding projects, programs, or activities.  This identification and consultation will follow the process as outlined in 36 CFR Part 800.  American Indian tribes with potential consultation interests include resident tribes and tribes with a demonstrated historic presence in Kansas.  The SHPO has compiled a list of such tribes by county and this resource is available to the NRCS.  Individual agreements between specific American Indian tribes and the NRCS are being pursued and will be followed when in place.

The NRCS also will attempt to identify unrecorded historic properties by consulting with the SHPO, county conservation districts, and county historical societies for substantial undertakings or undertakings that will involve extensive amounts of ground disturbance.

8.  Emergencies:  Emergency work of the NRCS is accomplished through the Emergency Watershed Protection (EWP) Program and procedures relative to cultural resources as outlined in the National Cultural Resources Procedures Handbook, Part 601.28.  These procedures will ensure that the need to protect life and property in an emergency is accomplished while taking cultural resources into account to the maximum extent congruent with rapidly changing priorities and circumstances.  A programmatic environmental impact statement (PEIS) has been prepared to address NRCS emergency activities related to the EWP program.  

EWP assistance may be available when sudden watershed impairment occurs that creates an imminent threat to life or property as determined by the NRCS STC.  For EWP eligibility projects, work must be completed within 220 days after Kansas NRCS receives project funding.  However, for STC designated “exigency” projects, which demand immediate action to avoid potential loss of life or property, including situations where a second natural disaster event may occur thereafter that could compound the impairment, all work must be completed within 10 days after the event.

The NRCS, by using a CRS, will consult with the SHPO to determine areas of high probability for cultural resources.  The state CRS will then be involved in assessing impacts to these areas with the objective of avoidance.  If these areas cannot be avoided and cultural resources are discovered, the state CRC will notify the SHPO.  A CRS will then evaluate the resource.  The STC will then make a final decision based on the specialist's evaluation, consultation with the SHPO, and the need to protect life and property.

In major disasters, NRCS may elect to waive all or part of its cultural resources responsibilities for the permitted period of time in 36 CFR Part 800 and in accordance with 36 CFR 78.  In the future, NRCS Kansas may ask the Kansas SHPO to enter into a Programmatic MOA that outlines procedures to be followed for recurrent types of emergencies in the State.  
9.
Avoidance:  If a site is encountered during normal conservation planning activities, its boundaries and means of avoidance will be jointly determined by the NRCS and the SHPO, and the property will be noted in the plan for avoidance in future program planning. 
10.
  Access to Cultural Resources Information and Sharing Technology and Information:  KSHS archeological site records data will be made available to the NRCS CRC and appropriate NRCS personnel at the county level with appropriate confidentiality measures developed and implemented.  
11.
SHPO Involvement in Training of NRCS Employees:  The SHPO and the NRCS agree that all NRCS technical employees responsible for field assessment of project areas for cultural resources will complete the NRCS National Cultural Resources Training Series, Parts 1-3.  Part 1 is web-based and must be taken on line by NRCS employees.  Parts 2 and 3 are state-based and following NRCS content requirements is provided in cooperation with the SHPO.  The SHPO agrees to review training materials and to assist in training of NRCS personnel.

12.
Procedures for Handling Unanticipated Discoveries:  Procedures for handling the discovery of human remains and grave-associated artifacts are covered in Stipulation 4.  If previously unidentified cultural resources (other than human remains or grave-associated goods) are encountered during implementation of a practice, the NRCS will immediately cease technical assistance and will request that contractors under the control of cooperators cease working in the immediate vicinity of the discovery.  NRCS will notify the SHPO of the discovery within 24 hours.  A CRS will conduct a field assessment of the potential eligibility of the discovery within 48 hours of notification. This procedure would also apply to unanticipated discoveries identified during practice checkout. 

13.
Access to Specialists:  The NRCS agrees to maintain regular and continuing access to a CRS.  This person or persons shall meet the professional qualifications for an archeologist as described in the Secretary of the Interior’s Standards and Guidelines (36 CFR Part 61).

14.
Quality Assurance:  The SHPO is invited to assign a representative to participate with NRCS Quality Improvement Teams, and other working groups as needed.  The NRCS will use the Kansas Quality Assurance Plan.

The Kansas SHPO may monitor activities carried out pursuant to this SLA, and the ACHP may be asked to review such activities by either party.  The NRCS will cooperate with the ACHP and the SHPO in carrying out their monitoring and review responsibilities.

15.
Items Not Covered in this Agreement:  The NRCS and the SHPO agree that all matters not discussed in this agreement will be handled in accordance with NRCS General Manual 420, Part 401, and the nationwide PA.

16. Amendments:

A.
Either party to this agreement may request that it be amended or modified.  Any resulting amendments shall be developed and executed in the same manner as the original document.

B.
The length of this agreement shall not exceed five years from the date of enactment, unless extended by mutual agreement of both parties.

17.
Termination:  Either party of this agreement may terminate it by providing 120 calendar days notice to the other party with specific reasons for such withdrawal. However, this termination may be avoided providing that both parties agree on amendments or other actions that would avoid termination.

18.
Nondiscrimination Statement:  This program will be conducted in compliance with the nondiscrimination provisions as contained in Title VI and VII of the Civil Rights Act of 1964 as amended, the Civil Rights Restoration Act of 1987 (Public Law 100-259) and other nondiscrimination statutes; namely, Section 504 of the Rehabilitation Act of 1973, Title IX of the Education Amendments of 1972, the Age Discrimination Act of 1975, and in accordance with the regulations of the Secretary of Agriculture (7 CFR 15, Subparts A and B), which provide that no person in the United States shall, on the grounds of race, color, national origin, age, sex, religion, marital status, or handicap/disability be excluded from participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program or activity receiving federal financial and/or technical assistance from the USDA or any agency thereof.

19.
Officials Not To Benefit:  No member of or delegate to Congress, or resident commissioner, shall be admitted to any share or part of this agreement, or to any benefit arising from it.  However, this does not apply to this agreement to the extent that this agreement is made with a corporation for the corporation's general benefit.

NATURAL RESOURCES CONSERVATION SERVICE

By:  Original Signature on File      Date   Signed 1-19-07
Harold L. Klaege, State Conservationist, NRCS
KANSAS STATE HISTORIC PRESERVATION OFFICER 

By:  Original Signature on File         Date  Signed 12-27-06
Jennie Chinn, Executive Director, Kansas State Historical Society

� "Undertaking means a project, activity, or program funded in whole or in part under the direct or indirect jurisdiction of a federal agency, including those carried out by or on behalf of a federal agency; those carried out with federal financial assistance; those requiring a federal permit, license, or approval; and those subject to state or local regulation administered pursuant to a delegation or approval by a federal agency."





