TN - NRCS Wetland Determination Procedure Flow Chart

Scenario 1: NRCS receives AD-1026 or CPA-38 (landowner requests determination), OR

Scenario 2: NRCS receives FSA-569 (agency requests determination)

Ensure documentation is filled out completely (if not, return to FSA).

v

Review '85 & '91 aerial photography to determine if Farm Bill Restrictions apply.

YES
DC Compiles preliminary site and
remote sensing Information (CPA-
026E) and forward to AC designee who 44—
has appropriate Job Approval Authority
Does it require onsite visit,

according to State offsite methods?

Manipulation

planned or has
occurred since
December 23, 19857
USDA participant ?

NO

Not a Food Security

Act compliance Issue.

No further action
required.

e
YES

Review remote sensing data and

A
A 4

NO
Review remote sensing
data - follow TN offsite
methods (AC designee)

methods.(Area Wetland Team)

set up on-site data collection

Complete the Preliminary

PRESENT
NRCS will determine
whether exemption applies
and assign the appropriate
label on the map for wetland
areas present.
*Utilize NFSAM Part 514 to
determine appropriate label.

Are wetlands present?

ﬂ
AC Designee sends appropriate Preliminary
Determination letter via Certified Mail.
Wait for one of the following:

(1) Within 30 Days — if AC
designee receives NO contact from
landowner or operator, OR if they
indicate that they will not request
Reconsideration or Mediation.
(Prelim. Determination complete)

(2) Within 30 Days —if AC
designee receives contact from
landowner or operator
requesting Reconsideration,
Mediation, or Immediate Finality.

«

Wetland Determination. Compile data.

NOT PRESENT
Label area “NW” on USDA map.
Send letter to participant
informing them of the findings.
Provide FSA with a copy of the
determination package and
request they update records.
Populate NRCS database.

Follow Preliminary
Determination Appeal
flow chart (see slide 4).

IF Preliminary Determination stays
ADVERSE

IF participant Waives

Provide FSA a copy of the
determination package (CPA-026E)

A 4

further appeal, or
requests Immediate

and request that they update their
records. Preliminary Determination

State wetland team revisits site to confirm

Finality.

v

becomes FINAL at this point.
Landowner DID NOT request
Reconsideration or Remediation

Final Determination Letter

IF confirmed ADVERSE, STC sends

IF Preliminary
Determination is
Changed to

become NON-

IF No response from USDA
participant within 30 days,
or if participant waives
further appeal.

Wait for
one of the
following

responses

Appeal of the Final

NAD or FSA County
Committee).

IF USDA Participant files an

Determination (either with

ADVERSE

;

Non-Adverse,
letter is sent by
AC designee

A 4

v

Wetland determination procedure
complete.

[

the Administrative Record.

Assist State Office with the development of

Wetland determination
procedure complete.

]



http://forms.sc.egov.usda.gov/efcommon/eFileServices/eFormsAdmin/AD1026.pdf
ftp://ftp-fc.sc.egov.usda.gov/HI/pub/technical/wetlands/CPA_038_2012.pdf
http://www.fsa.usda.gov/Internet/FSA_File/6cp3-a3.pdf
http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/reg_supp/AGCP_regsupV2.pdf
ftp://ftp-fc.sc.egov.usda.gov/SD/win/Intranet/NFSAM/NFSAM_Amendment_SD1.pdf
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCwQFjAA&url=ftp://ftp-fc.sc.egov.usda.gov/ID/technical/conforms/nrcs_cpa026e.doc&ei=wnAOUobhC8KSyAHwpoAw&usg=AFQjCNENnoz0t8omQQ007n0m-j5Qi7Fh8A&bvm=bv.50768961,d.aWc
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCwQFjAA&url=ftp://ftp-fc.sc.egov.usda.gov/ID/technical/conforms/nrcs_cpa026e.doc&ei=wnAOUobhC8KSyAHwpoAw&usg=AFQjCNENnoz0t8omQQ007n0m-j5Qi7Fh8A&bvm=bv.50768961,d.aWc
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCwQFjAA&url=ftp://ftp-fc.sc.egov.usda.gov/ID/technical/conforms/nrcs_cpa026e.doc&ei=wnAOUobhC8KSyAHwpoAw&usg=AFQjCNENnoz0t8omQQ007n0m-j5Qi7Fh8A&bvm=bv.50768961,d.aWc

TN - NRCS Wetland Determination Procedure Flow Chart

Scenario 3: NRCS Receives Whistleblower Complaint (Potential Non-Compliance)

DC receives complaint and
forwards to AC designee

AC designee maintains Confidential Report separate from case file.
Do not report the name of the complainant in case file.

A

AC designee informs whistleblower that

NRCS is investigating, but law requires
that information be kept confidential.

AC designee
contacts FSA to
determine if owner
and/or operator is a
USDA Participant.

NO CURRENT AD-1026, NOT

A PARTICIPANT CURRENT AD-1026, PARTICIPANT

Do not investigate, but send AC designee requests a form FSA-569
letter (NEFSAM 520.4) from FSA in writing.

Once FSA-569 is received, refer to Scenario 2
flow chart (NRCS receives FSA-569).



http://www.fsa.usda.gov/Internet/FSA_File/6cp3-a3.pdf

TN - NRCS Wetland Determination Procedure Flow Chart

Scenario 4: Potential Non-Compliance Discovered While Providing Technical
Assistance

DC documents observations
(in writing)

DC contacts FSA to
find out if owner
and/or operator is a
USDA Participant.

CURRENT AD-1026, PARTICIPANT
AC Designee requests a form FSA-
569 from FSA in writing.

NO CURRENT AD-1026, NOT
A PARTICIPANT
Do not investigate, but send
letter (NFSAM Appendix)

Once FSA-569 is received, refer to Scenario 2
flow chart (NRCS receives FSA-569).

Scenario 5: Potential Non-Compliance Discovered While Completing FSA Status
Review

AC designee documents observations
on Status Review form

l

AC designee request s a form FSA-
569 from FSA in writing.

\ 4

Once FSA-569 is received, refer to Scenario 2
flow chart (NRCS receives FSA-569).



http://www.fsa.usda.gov/Internet/FSA_File/6cp3-a3.pdf
http://www.fsa.usda.gov/Internet/FSA_File/6cp3-a3.pdf
http://www.fsa.usda.gov/Internet/FSA_File/6cp3-a3.pdf
http://www.fsa.usda.gov/Internet/FSA_File/6cp3-a3.pdf

TN - NRCS Wetland Appeal Flow Chart

Preliminary Determination Appeal Procedure

AC designee mails Preliminary
Determination letter to participant
via Certified Mail.

Participant disagrees with
NRCS determination and
exercises Preliminary
Determination Appeal Rights:
(within 30 days)

Participant agrees with NRCS
determination OR does not
— | respond within 30 days of
Preliminary Determination

Participant will
exercise one of
three options.

OFFER: Receipt.

Option 1: Site Visit OR '

Option 2: Mediation T !
Participant requests
Immediate Finality from

- ~ v State Conservationist.
CHOOSES OPTION 1 f 3
Participant requests F:HOOSES 0PT|°N. 2.

¥ v
AC designee will schedule a
site visit with:
1) Participant
2) Delineator (Area Wetland
Team)

Address of Mediator
(None listed for Tennessee — Use out of State
Mediator)

A 4

Area Wetland Team reviews
findings with participant. Allow
participant to provide additional

information that is relevant to

the technical determination.

New information provides
basis to change Preliminary
Determination. Re-Issue new
Preliminary Determination.

Does information
provide a basis for

NRCS to change
the Preliminary
Determination?

New information does NOT
provide basis to change
Preliminary Determination.

Mediation process does NOT
provide basis to change
Preliminary Determination.

Preliminary Determination ADVERSE
findings are supported.

State Wetland Team will complete
an Independent Review.
v

State Conservationist must issue ALL Final
Determinations on any appealed Preliminary
Determination that results in an adverse decision.

Final Determination issueDk



http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7

TN - NRCS Wetland Appeal Flow Chart

Final Determination Appeal Procedure

(see also - Technical Determination Appeals Flowchart )

Participant appeals to FSA
County Committee.
(State Biologist for STC)

Final Determination

(issued as soon as practical)
(State Biologist for STC)

Participant
has 30 days
to appeal.

Participant appeals to NAD.
(State Biologist for STC)
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Technical Determination Appeals Flowchart

Producer Requests Mediation

£t P ; i t '——‘ e diati t
USDA participant requests assistance from (FCFRE14.11) - Producer makesrequestfor Agreement Mediation agreement

HNERCS . . ) o states the terms the
p— | tof d (2 14 6iall mediation as cutlined in Preliminary N Nantand A
egin developmentof agency record. (FCFRE614 .65 . N~ ppellantand Agency
= : I oUE ! o - ’ Technical determination letter. MRCS I_ I A = !
All information relating to the preliminary technical will followe.

performs to policy at CPR 440 Part 510
SubpartE. Mo Agresment-
Impasse reached;

determinationisto be included inthe agency record.

Appellant must waive

soency scke all appeal and judicial
= ¥ b

Producer Reqguests Expedite Finality - mediztor to close rights as to the issues
« Producerseekswaiver of preliminary resclved by the
A preliminary technical (PTD) determination sppeal rilgl_'ﬁ:s in F-ru:lertu:- a-:lu:lres? rEsoures |l'|"EI:Iiati_cl.|‘|-a_gre:e!'!"er|t.
AP Y : : concernis) on-site. The requestis made to (7 CFRE14.11(d])
I,E IEELIEE} B . . . the State Conservationist (7 CFR 614 7(d]
[FCFR E614.7311 Participant is sent a decision
notice:

The producer has 30 days to reguest either of
the following or waive their preliminary

t inati ights: . . . .
determination appeal rights: Producer requests Reconsideration with visit
Rec-:ulnsiderati-:utr with Ia field foffice review, 1. The Designated Conservationist (Agency Expert) will conduct(as l
or other agreed upon location - ) - ) S
t tion wit t : : P i
soon as possible) the reconsideration with field, office, or other 4 final technical determination (FTD) is
e i 1T s A TR . - . ' i
- OR location visit (7 CFR 614.7(b)i1]). izzued. The State Conservationist (STC)
Mediation s i . -
| williszue appeal rights of the final
v Expert wi the visit £ t it . - . .
) . . T|'|-E Agency Expert will IT'EkE-.hE visit .u:u_ gather additional technical determinstion, as follows(7 CER
After the PTD appesl rights have expired, information and discuss the facts specific tothe PTD. The 514 8(b)-
participant may seek appesal rights based on participant may provide additional information to the Agency '
the final technical determination (FTD) : t at this i
: ’ Expertat this time. Appealtothe FRA-COC
o pif i N - +i » + - . . - - y e - . DH
The NRCS notification (decision notice) must 2.Within 15 days of the field/office visit, the Designated Appeal to NAD
be sentby certified mail, returned receipt Conservationist, based upon the agencyrecord assupplemented by
reguested: or hand-delivered no later than 10 the visit and any participantinformation, will reconsider their PTD (7
days from the date the decision has been CEFRG14.Tikliz2)l.

made. (7 CFR 614 .6(kil

- If the reconsidered determination is no longer adverse then,

Motification (decision notice) must include Designated Conservationistissuesa Final Technical

the following elements: Determination (FTD) (7.CFR 614 .7(k1(31). CETE FETEIEEEIL R EIEE TEriEEE
-Factual basis for the determination or :'_":TD ap::ealhnght:. ;:E Fo EFIF'_EE;:

.. B . . . . rights zpply when the appesl rights

decision. - If the determination remains adverse, then the Designated E:pire 7 CERE14. 5[0 -
-Regulatory, statutory, or policyf procedural Conservationist forwards the PTD and agency record to the ] ; ' ;

lzasis. State Conservationist. The personappointed by the State Con
-Appesl & Mediation rights pursuant to 7 completes anindependentreview of the PTD (7.CF

CFRE14.7, FCFR7EQ, and 7 CFR 11 614.7(biid41). Thisindependentreview doss require 5

field foffice visit.

3.The state Conservationist's designee completesthe independent
review and forwards the determination and agency recard to the
State Conservationist (following standard protocol). State
Conservationistizssues the final technical determination upon review,
gz zoon as practicable (7 CFR 614 .7(cl).

Participantsecks appeal F3A-COC. (7 CFR
614 8iklill) MRCS caompletes policy at CEM ¥
440Pert510.15. All actions are pursuant
to7 CFR 780.

F

Participantseeks appesl Mational
Appesls Division (NAD). (7 CFR
614 8ihI(21)

- Fi it +i ) . i
FSA-COC does notfind EEP. CD_C T||1|:!i|'r'er|__rec|ll.|e.5 -Ing MRCS is notified of appeal and asked to provide agency
- IT=AN T £ . -
merit- COCissues STCreview. (ZCFR614.10) record. Consider CPM 440 Part510.16, CPR 440
notification and State Conservationist's designee - P
arovides appesl . o 70" ==leEn == HEsls SubpartF and MAD Hearing Officer Guide for process
d dit
ight - reviews agency record, conditions ]
rights. DfIT‘EFJif a|=:|dcra-+l1er= o] Determination becomes and procedures. Allactions are pursusntto 7 CFR Part
- gathers - — 11
- . - . non-adverse. MRCS ==
information necessary for review.
A field visit is required to address E'TE'_-'dsthE FTD and
meritissues. (FCFR G614 10ikI01 - Er'i"r'de_s |1ﬁ|1-ad-.fer5e *
3). State Conservationistresponds EtErmination. MAD issues determination (7 .CFR Part
tothe FS& COC conditions of merit 11.8i7I(f1). MRCS has 15 business days,
. o . . 1 imt
with findings, analysis and anter Egenc,f_rec?;|:&_#ﬁcéseFrlNg.ﬁ.ID_ .
conclusions; agency provides copy Irectarrevisw L oR et oo
of record materials. (7_CFR
614.10icl) MRCS implements the MAD
determination within 30 days of finality*
(FCFRPart 614.1508])
F5A issuestheir appesl . e e
response and offers spoesl *administrative finality iz reach 30 days
ri-'-'-I'I|+= +|:|- ESA State = 5P after the date on which an appellant
Czlv-lir-iﬂen;c-rdh:la:riunal receivesthe determination of a hearing
- -“-'-.|:||:|eal;-l3i ision l'-N-'-‘-.D'I officer and review rights expire ar upon
NACS ‘}” |:-.ru; fiu:lel v receiptof director review.
F Ir.ll LS
azsistance to the appeslas I
NOTE. requested by FEA. |
Awetland appeal must also | — S T R R
meetthe requirementsof 7 A final NAD determination is reviewsable by :

CFRPart 1Z.30(cli3]. Agency
must ensure afield visit and
assertthe accuracy of the
determination. The
condition is required
regardless of the appesal right
selected or acted upon.

the United States District Courtin accordance
with chapter 7 of title 5 U.5.C. An appellant
may not seek judicial review of any agency
adverse decision appeslable under 7 CFR Part
11 without receiving afinal determination
fromMAD. (FCFRPart11.13)



http://www.law.cornell.edu/cfr/text/7/614.6
http://www.law.cornell.edu/cfr/text/7/614.11
http://directives.sc.egov.usda.gov/RollupViewer.aspx?hid=17108
http://directives.sc.egov.usda.gov/RollupViewer.aspx?hid=17108
http://www.law.cornell.edu/cfr/text/7/614.11
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.8
http://www.law.cornell.edu/cfr/text/7/614.8
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.8
http://www.law.cornell.edu/cfr/text/7/614.6
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/614.7
http://www.law.cornell.edu/cfr/text/7/780
http://www.law.cornell.edu/cfr/text/7/11/subpart-A
http://www.law.cornell.edu/cfr/text/7/614.8
http://www.law.cornell.edu/cfr/text/7/614.8
ftp://ftp.tx.nrcs.usda.gov/NHQ/programs/Appeals%20Training/FSA_NRCS_NAD_POLICY/CPM_510.pdf
ftp://ftp.tx.nrcs.usda.gov/NHQ/programs/Appeals%20Training/FSA_NRCS_NAD_POLICY/CPM_510.pdf
http://www.law.cornell.edu/cfr/text/7/780
http://www.law.cornell.edu/cfr/text/7/614.8
http://www.law.cornell.edu/cfr/text/7/614.8
ftp://ftp.tx.nrcs.usda.gov/NHQ/programs/Appeals%20Training/FSA_NRCS_NAD_POLICY/CPM_510.pdf
http://www.law.cornell.edu/cfr/text/7/11/subpart-A
http://www.law.cornell.edu/cfr/text/7/11/subpart-A
http://www.law.cornell.edu/cfr/text/7/11.8
http://www.law.cornell.edu/cfr/text/7/11.8
http://www.law.cornell.edu/cfr/text/7/11.9
http://www.law.cornell.edu/cfr/text/7/614.15
http://www.law.cornell.edu/cfr/text/7/11.13
http://www.law.cornell.edu/cfr/text/7/12.30
http://www.law.cornell.edu/cfr/text/7/12.30
http://www.law.cornell.edu/cfr/text/7/614.10
http://www.law.cornell.edu/cfr/text/7/614.10
http://www.law.cornell.edu/cfr/text/7/614.10
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